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plaintiff fails to make out his case, although the evidence shows 
negligence on the part of the defendant in other respects. For- 
sell v. P. and M. Co., 38 Mont., 409. 

There seems to have arisen no case which, considered in light 
of the above discussion, is not to be governed by the following 
summary : 

The law has so high a regard for human life that it will not 
impute negligence to an effort to preserve it and one who, attempt- 
ing to rescue another from imminent peril, is not guilty of con- 
tributory negligence, although he thereby puts in danger his own 
life, whether he is aware of the danger or not, when such an at- 
tempt is made in good faith, in the belief that he could save the 
life of the person in peril and avoid injury himself, unless the 
attempt be made under circumstances amounting to rashness in the 
judgment of a man of ordinary prudence. Error in judgment at 
such a time will not defeat recovery. 



THE CLASSIFICATION OF CITIES BASED ON THEIR POPULATION AS A 

PRIVATE, LOCAL, OR SPECIAL LAW UNDER THE CONSTITUTIONAL 

PROHIBITION. 

In the case of Wilson v. McKelvey, J7 Atl. (N. J.), 94, the 
question arose as to the constitutionality of an Act of the Legisla- 
ture creating a Board of Public Works in cities "now or here- 
after" with a population of not less than 100,000 nor more than 
200,000 inhabitants. The subject of special legislation is by no 
means novel, yet it is of peculiar interest because there is no 
unanimity of opinion among the states as to what essentials or 
elements determine this question. A great diversity of judgments, 
many conflicting, has been the result of trying to establish a 
definite rule as to what is special or local legislation. 

It is not necessary in order to constitute a statute a public act 
that it should be equally applicable to all parts of the State. It 
is sufficient if it extends to all persons doing or omitting to do an 
act within the territorial limits described by the statute. Holt v. 
Birmingham, in Ala., 369. The distinction between general and 
special laws depends upon all attendant circumstances having re- 
gard to the effect rather than the form of the statute. State v. 
Sayre, 142 Ala., 641. 
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An act could not apply to cities having a certain population 
according to the last census. This is a classification not accord- 
ing to population, but a classification according to population at a 
particular time. Canfield v. Davies, 61 N. J. Law., 26. This 
principle is further illustrated in McCombe v. State, 17 Fla., 238, 
where it was held that a statute dividing the towns into three 
classes and allowing the third class to have certain privileges the 
others might not have is void as it contravenes the constitutional 
prohibition of special legislation. However, the fact that the Act 
regulated cities of a certain population and there happened to be 
only one city of the prescribed population would not make the 
law a special one. Parker, Washington Co. v. Kansas City, 73 
Kans., 722. A legislative Act may be substantial but not illusive. 
That is, there must be some direct relation between the classifica- 
tion made in the Act and the purposes for which the city was 
classified. An enactment could not classify cities by population 
according to the improvements done upon the town. For this rea- 
son a classification which embraced only two counties was held 
illusive, hence unconstitutional and void in Marsh v. Hawley, 111 
Cal., 368. 

At common law the Legislature had plenary authority over 
municipal and other governmental subdivisions. During the exist- 
ence of the municipality it is subject directly to legislative con- 
trol. The Legislature which is the creator of this local govern- 
ment may alter or dissolve it, supervise and direct its conduct in 
virtually all its public matters. The Legislature thus acts as a 
general guardian of person and property of municipal corpora- 
tions and the only limitation upon its powers is to be found in the 
State or the federal constitution. Now, legislation for local gov- 
ernment may deal with its political machinery or it may affect the 
inhabitants indirectly when the governmental machinery of the 
town is the subject of legislation. In these cases, the character- 
istic of population ordinarily so fully connotes all the essential 
considerations that the general subject is usually a question of 
legislative judgment. But where legislation affects the citizen or 
taxpayer in other respects, classification by mere population may 
be either illusive or substantial and thus becomes a question of 
judicial control. Foley v. Hoboken, 61 N. J. Law., 478. That 
cities may be divided into classes constituted upon the basis of 
population is a principle well established in McLaughlin v. New- 
ark, 57 N. J. Law., 298. 
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The point in question may be amply sustained by the federal de- 
cision in Mason v. State of . Missouri, 179 U. S., 328, where an 
Act required a registration of cities of 300,000 inhabitants and 
requiring election commissioners in cities and within counties to be 
paid by the city, thus separating cities not within counties from 
other cities was held not to be a special law. Also, it was held in 
Fulows v. Walker, 39 Fed., 651, that the statute was valid, though 
it affected only one city. 

In Alexander v. City of Duluth, 77 Minn., 445, it was held that 
a distinctive class might be created, based upon existing condi- 
tions when the purpose of the law was only temporary. But cer- 
tainly an Act classifying a city or classifying its government 
based upon some arbitrary ground which has no foundation in 
difference of situation or circumstances of municipalities placed in 
different classes, even for temporary purposes, could hardly be 
sustained by a competent court. There must be some reasonable 
relation between the situation of the municipal corporation classi- 
fied and the purposes and objects to be attained. There must be 
something in the nature of things which in some reasonable degree 
accounts for the division so made. Thus, cities could not be 
classified by population for purposes of regulating the consent of 
the property owner to local improvements to be paid for by special 
assessment, for such an act would be an arbitrary placing of the 
large cities in one class and the small cities in another class. 
Neither could an Act be valid creating a board of three election 
commissioners in cities having over 100,000 to be appointed by 
the Governor and providing that one of the commissioners be of 
the opposite party to the Governor, for such an Act is arbitrary 
and strictly local. Hadley v. Washburn, 167 Mo., 680. 

From the preponderance of cases cited it seems amply clear that 
the Act creating a board of public works in cities of a certain 
population is valid. That any statute which deals only with the 
mechanism of the local subdivision by which its governmental af- 
fairs are to be regulated is valid. And that any Act distributing 
these local subdivisions into classes constituted on the ratio of 
their population is a substantial regulation which does not contra- 
vene constitutional limitations or the machinery of local govern- 
ment. 



